OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Sheldy K. Leng
County Atstorney
Jefferson County
Besumont, Texas
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Hne: Acoountavle an
fess in tax

We scknowledge rece
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taken by the offiee holder as such, irrespective

of the fset that he might heve made his maximum
during any partiocular year for which he olaims

the fee was esarned. Prior to 1923 thess faots

were ascountadle and were taken 1nto considers-

tion to0 bde used in nnkxng the aaxiamux ellowed by
statute. Subasequaent %0 1923 these fees were de-
elared unaeoountadle fees (Ci #1llis County v,
Tm’ “ 8., We L8} Arxtiele 3895, R. 0. 8.

1925; MoXKinsey v. Hill County, 263 8. W, 107);

Dallas County v, Bolten, 158 5, W. 1152; Article
3892, R. C. 8, 1925; Curtsin v, Harris County, 2,2

8, W, Lihkh} Rastland Qounty v, Hasel, 288 S, W. 518}
Niochols v, Calveston County, 228 8. W, 547). 1 have
reached the oonclusion fyom the authorities and others
oited herein thet the fee is not earned until the whole
prossdure of sollesting the tax has deen carrisd out,
resuliding 4ia the finel payment of She tax., If shais
be Srus, She eoffiocials, bOVL in and out of offiocse,
would have 2o elais $0 any fee that would have deen
earnsd had Judgment desn Saken, exsoution ordered,
sale mads, J:oport: seld, taxes eollected ot the

tiss whea offieers were sn a foe dasis. How-
ever, I have not been adle to find a sane directly
in point with the question that we dave in this
sounty, that involves the interpretetion of stat-
utes, I would like your opinion e&s to what, if
anything, these offisials alde entitled to reeeive,.*

You de aot state when She Qounty Atternsy referred %o
by you and who perforael the services iu the tax suits men-
tioned wqs in effice other than that he had been out of office
Over ten years} therefore, we are limiting this opinion to the
period of time bdetween Jeanuary 1, 1931, the effective dete of
Acts 1930, L1lat Leg., &th C, B., p 30, ch., 20, Sec, 9, amend-
ing Art. 5332. Vernon's Annotated Civil Statutes, and the date
sald County Attorney went out of offioce, which we are assuming
was after Januery 1, 1931.

As 30 amended, ssld Art. 7332 conteined the following
provisions relative to the fees of the County attcrney inguired
about by you, viz!

%, « o oThe attorney who institutes s suit
end has prosecuted the same to Judgment in the
district court shall receive all feos allowed
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under thls Article even though he aas been suo-
ceeded in offioe by another stiorney; provided,

in cese the Judgment is appealed, then, and in
that event, the attorney who seoured the Judg-
ment shall be entitled to an equal division with
his sucoessor in office of the fees allowed thers-
in, and the same ghall bde paid to him whenever
ooilcotod. regardless of the $ime when ocollected,

s
but said fees shall d® bleot to the visi
T O I gL L0 LT 1 I gertatring to

The maxiaun smount allowed.* (Emphasals ours). . .

Sec. 10 of Aats 1930, Llst leg., above referred to,
oontained the following provisions:

"e o o o Officers nsaed 4in Articles )883 and
J88)~-A in sounties having a population of Swensy-
five thousand or less as well as ig all other

gounties shall make the report a&n ep the state-
ment Tequired in Articles 3896 and 3897, and shall

be subjeot to the limitationsy and reguiremsnts of
the Yee BILY.*"" (kmphasls eurs] -

Art. 7332 of V. A, C. S. wes amended by Acts 1931, 42nd
Leg., p 428, Ch., 258, Seo. 1, and Aots 1931, 4204 Leg., 20d C. 5.,
p 31, oh, 16, but the provision that all of the fees provided
for the offiocers therein named, whieh are the offiocers referrsd
" to by you ip your opinion regquset, shall be treated as fees of
office and aceounted for as sueh was retained &a eaoh of said
anendments. Therefors, all of the fess referred to herein are
subjeot to the Laximum Fee Bill and are required to be accounted
for as fees of office,

Art, 35%2 of seld stotutes is in part s follows:

"Any officer mentioned in thils Chapter who does
not collect the raximun amouat of his fees for any
fiscel yeear end wio reports delin. uent fees {or thet
yeer, siall be erntitled to retain, when collected,
suc> part of such delinquent fees as is sufficlent
to coaplete the naxiamuc ocompensation authorized by
Articles 3883, 3883-A, and 3886 for the year in
whioh such delingquent fees were charged, and also
retain the amount of excess fee¢s suthorized by lew,
and the remalinder of the delinquent Tess for that
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fiscal year shall be paid as hereln provided for
when ¢o0lleoted; provided, the provisions of this
Artiels shall not apply to any officer after one
yoar from the date he ceases to hold the offioe

to which any delinquent fee 1s dus, and in the
event the officer earning the fees that are delin-
quent has not oclleoted the sams within twelve
months after he ceases to hold the offioce, the
amount of fees e0lleogted shall be paid into the
oounty treasury. . « "

Art. 3891 of said statutes, as amended by Aots 1930,
Lth C. S., p 30, oh., 20, was in part as follows:

", ¢ « » All fees collected by officers
nemed in Artiocles 3883, 3883-A and 3886, during
any fiscel year in excess of maxiasum amount al~
lowed by law, and of the amounts of exocess fees
allowed by this Artiele for their services, and
for services of thelr deputies, or their assis-
tants &s herein provided for, shall bdbe paid into
the oounty treasury of the ocounty where the ex-
oess acorued, . . ."

Art, 3861 was awended by the 42nd Leg., p 870, oh. 368,
end by the 43rd Leg., p 734, oh. 220, but no material change
was nsde in the above quoted provision, Therefore, during all
of the time covered by this opinion, the requirement of art.
3891 was that the exocess fees not used in paymsnt of salaries,
eto., as authorized by law, should be paid into the eounty
treasury.

Art. 3897 of the ev, Civ, Stat. of 1925 provided that
the officers named in Art. 3883 of said statutes should meke
sworn stetements at the close of each fiscal year to the dis-
triot courts of the countiee in whioh they reslided, showing
the amount of feee colleoted by them during the fiscsl year
and the amount of fees charged and not collected, and by wioa
due, Tals statule was also aneuded by the Llst Leg., 4tb C. 5.,
¢ 30, ch, 20, acd sald officers were not rejuired by seeid azend-
sZent to show the enount of fees caarged and not collected, or
by whom due, This statute wes ot again changed until after
the time the county attorney referred to by you had gone out
of offlce, [However, it is ocur opinicn that the faot that the
oounty attorney in question was not regquired to file a report
0of delinjuent fees oharged and not colleoted makes no difference
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hers, for had ne filed the report authorized dy Art. 3892,
the foes here in question were not eolleoted within one year
from the date he oeassed to hold said offiee 30 as to author-
ize him %0 use sasw in making up his maximua. In any event,
if sald fees were not reported as delinguent fees, he oould
have 0o cleim thereto,

In view of the forsgoing statutes, it is our opinion
that the fees taxsd as costs in favor of the county attorney
in the tax suits referred to ahould de paid into the oounty
treasury, sicoe said eounty attorney has deed out of offioce
more than one year before said fees were eolleoted,

Io the case of Cameron County vs. Yox et al, 61 s. W,
{24) 483, the Coamission of Appeals was passing in part upon
an aot passed by the Legislature in 1897 (Ars, 7691, Rev, 8%,
1911) whioh provided as fellows:

“The eollesotor of taxes, for preparing the
delinguent list and separsting she property pre-
viously sold to the state froa that reported to
be 8014 as delinquent for the preceding year,
and eertifying the same to the ecmnissionerst
oourt shall be sntitled to a fee of one 4ollar
for eagh correct assesaasnt of the land to de
so0ld, said fee to be taxed as costs against
the ﬁlliﬂq'&.nt. . 0 "

In passing upor when such fee %0 She tax eollestor was
sarned, the Court held as follows:

M « o« «The fee wapr earned when the services
jresoribed in artiole 7691 (Hi. S. 1911l) were per-
formed. The fee became due st that tize, and wes
ohargeable asainst the delinquent, altaocugh the
enforcement of e¢ollection depended upon oontine-
genoies incident to the enforced gollection of
the dellinquent taxes irvolved., . . "

A8 to the dlstriet olerk and other county officiels of
Jefferson County, whlchx other county officiels would be the gounty
clerx and sheriff or occnstable named in Ars, 7332 of V. A. C. S.,
it i» our opinion ths fees &us them would be governed dy the
rules hereinadbove laid down., If the fees oherged for said offi-
¢ers, or any of them, were rerorted as delinguent for the year
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in which the services were perforamed and said officers ars still
in their respestive offices, or had not ceased to hold sueh of-
fices more than one year prior to the ocolleotion of sald fees,
and such fees, or any part thereof, are aesded to complete the
aaximum ocompensation suthorized by law for the year in whiech
they were oharged, they are sntitled to retain suoh part of

suoch delinguent fees ss is suffiolent t0 coaplets such maxi-
mus oompensation, &s well as the excess fees authorized by

law, The rcnain&cr, if any, of sueh delinguent fees shall be
paid iato the eounty treasury.

We trust that this satisfactorily saswers your inquiry.
Yours very truly,
ATTORMEY GUNARAL OF TLXAS

BY yM Gr 'EMA-&‘-

Jas. W, Bessett
Assistant




